§ 47. Result of preliminary examination as to inference of..., 54 C.J.S. Malicious... 


54 C.J.S. Malicious Prosecution § 47 


Corpus Juris Secundum November 2021 Update 


Malicious Prosecution or Wrongful Litigation 
Gary C. Fredenburg, J.D., of the staff of the National Legal Research Group, Inc. 


II. Elements of Cause of Action for Malicious Prosecution 
C. Requirement of Want of Probable Cause 
3. Criminal Prosecutions 


b. Inference from Result or Other Judicial Action 


§ 47. Result of preliminary examination as to inference of probable cause 
in criminal prosecutions—Holding, committing, or binding over of accused 


Topic Summary References Correlation Table 


West's Key Number Digest 


West's Key Number Digest, Malicious Prosecution =™24(6) 





It has generally been held that the holding, committing, or binding over of the accused on a preliminary examination 
before a magistrate is prima facie evidence of probable cause, which is rebuttable by evidence such as that the 
magistrate's action was obtained by fraud or other improper means. 


Generally, where the result of the preliminary examination before a magistrate or other judicial officer is unfavorable to 
the accused, and the accused is held, or committed, or bound over, this is prima facie evidence of probable cause! but not 


conclusive.” 


This prima facie case may be rebutted or overcome by evidence,” such as evidence that the action of the magistrate was obtained 
by fraud, false testimony, or other improper means,” or that the defendant withheld material facts at the hearing.” Unless it is 
overthrown by testimony of that character, it becomes conclusive and prevents the plaintiff from prevailing:° the question of 


probable cause is considered to have already been decided and will not be relitigated. ’ 
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